STATE OF MAI NE MAI NE LABOR RELATI ONS BOARD
Case No. 05-04
| ssued: January 31, 2006

MAI NE MARI TI ME ACADEMY,

Respondent .

)
MAI NE STATE EMPLOYEES ASSCCI ATI QN, )
)
Conpl ai nant, )
) DEC!I SI ON
V. ) AND
) ORDER
)
)
)
)

This prohibited practice conplaint alleges that the Mine
Mariti me Acadeny (“Enployer” or “MVA’) bypassed the Miine State
Enpl oyees Association (“MSEA” or “Union”) and negotiated directly
wi th an applicant over terns and conditions of enploynent.
Specifically, the conplaint alleges that the Enployer failed to
bargain in good faith with the Union in violation of 26 MR S. A
81027(1) (E) by dealing directly with an applicant for the
position as director of athletics over salary and a housing
benefit. The conplaint further alleges that the Enployer’s
action interfered with, restrained or coerced enpl oyees in the
exercise of their rights protected by 26 MR S. A 81023 in
viol ation of 81027(1)(A).

The conplaint was filed on August 18, 2004, and the response
was filed on Septenber 3, 2004. Peter T. Dawson, Esq., served as
t he prehearing officer at the prehearing conference held on
Oct ober 10, 2004. The evidentiary hearing had to be postponed
on two occasions and was not held until August 31, 2005.

Tinmothy L. Belcher, Esq., represented Conpl ai nant MSEA! and
Thomas C. Johnston, Esq., and M Katherine Lynch, Esq., repre-
sent ed Respondent Maine Maritinme Acadeny. At the evidentiary

'Roberta L. de Araujo, Esq., later assuned this responsibility.



hearing, Chair Jared S. des Rosiers presided, wth Enployer
Representative Karl Dornish, Jr., and Enpl oyee Representative
Robert L. Piccone serving as the other two Board nenbers.

The parties were able to exam ne and cross-exam ne W tnesses and
to of fer docunentary evidence. Briefs and responsive briefs were
all filed by Decenber 5, 2005. The Board deliberated on

Decenber 15, 2005.

JURI SDI CT1 ON

The Board' s jurisdiction to hear this case and issue a
decision lies in 26 MR S. A 81029. Respondent Maine Maritinme
Acadeny is an enpl oyer subject to the University of Miine System
Labor Rel ations Act pursuant to 26 MR S. A 8§1022(1-A) and 8§1029.
The Maine State Enpl oyees Association is a bargaini ng agent
wi thin the neaning of 26 MR S. A. 81029(2).

FI NDI NGS OF FACT

1. Mai ne Maritinme Acadeny, an institution of higher education,
is located in the coastal community of Castine, Maine. Mbst
of the enployees at Maine Maritine Acadeny are represented
by the Miine State Enpl oyees Association in one of three
bargaining units. At the tinme of the events at issue in
this case, these three bargaining units were the
adm ni strative staff bargaining unit, the faculty bargai ni ng
unit and the classified bargaining unit.

2. For many years, physical education was an academ c program
chaired by Wlliam Mttola, a full professor. M. Mttola
al so perfornmed the duties of an athletic director, and
received a stipend to conpensate for the year-round
responsibilities. Oher faculty menbers in the Physical
Educati on Departnment had both coachi ng and teaching
responsibilities. As these faculty nenbers retired,
however, they were replaced with coaches who had no teaching
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responsibilities. By 2002, there was only one ot her

prof essor left in the Physical Education Departnent, other

t han Prof essor Mttol a.

I n 2002, the Physical Education Departnent was nerged into
the Departnent of Arts and Sci ences and a separate non-
acadenmic Athletic Departnment was created. Dean John Barl ow,
the provost and vice president of academc affairs, is
responsi ble for the Athletic Departnent as well as al
academ c prograrns.

Sonetime in the first part of 2002, M. Mdttola announced
his intent to retire. Wth input fromM. Mttola, Dean
Barl ow created a job description of director of athletics.
The Human Resources Departnent nmade the position a pay grade
26, based on the nodified Hay System anal ysis that the
Acadeny had used for many years. The job was posted
internally in the spring of 2002 as an “anti ci pated
opening.” Before any interviews were scheduled, M. Mttola
changed his m nd about retiring and nothing further was done
about the job at that tine.

Prof essor Mottola continued as the athletic director and a
full-time faculty menber throughout the 2002-2003 academ c
year. In the fall of 2003, M. Mttola took an unexpected

| eave of absence for nedical reasons and Maine Maritinme
Acadeny’ s football coach, Chris Mirphy, was appointed as
acting athletic director.

Near the end of the 2003-2004 academic year, M. Mttola
notified the Acadeny that he would not be able to return to
wor k and woul d be retiring.

The Acadeny posted the director of athletics position
internally and advertised it on the basis of the job
description that had been created in April of 2002. Both
notices indicated the job was pay range 26 with an annual
salary of $48,452.89. The position was posted internally
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fromApril 30, 2004, through May 13, 2004.
8. The job description for the director of athletics position
created in 2002 states:
STATEMENT OF THE JOB

Enpl oyee reports directly to the Dean of Academi c Affairs.
Supervi ses subordi nate classified, coaching and student personnel
assigned to the departnment of Athletics.

DUTI ES OF THE JOB

1. Responsi bl e for the devel opnment and operation
of the varsity and intranural athletic
progranms in the context of the m ssion of the
Acadeny.

2. Responsi bl e for recruitnent, selection and
supervi sion of personnel assigned to the
athl etic departnent.

3. Manages budget adm nistration related to the
athl etic prograns.

4. Wrks with the Public Rel ations depart nent
for pronoting athletic department activities
to the college and the general public.

5. Responsi bl e for conpliance with NCAA and
Conf erence(s) rules, regulations and
procedur es.

6. In coordination with the Devel opnent O fice,
responsible for the initiation of successful
fund raising activities to suppl enment the
department budget and i ndividual sports.

7. Responsi bl e for overseei ng the nmai ntenance
and operation of the athletic facilities.
8. Responsi bl e for assisting and supporting the

Arts and Science Departnment in offering of
credit and non-credit physical education
cour ses.
9. Perfornms other related duties as assigned.
10. May be assigned teaching or coaching
responsi bilities by a supervisor.

This job description reflects the general duties
of the job but is not a detail ed description of
all duties, which may be inherent to the position.
The Acadeny may assign reasonably related addit-
ional duties to individual enployees consistent

wi th policy and coll ective bargai ni ng agreenents.



10.

11.

12.

Fol l owi ng MVA' s customary practice, the president and the
dean appointed a selection commttee to screen applicants
and conduct interviews. In this case, the commttee nenbers
were the director of adm ssions, a faculty nmenber, an

al ummus, anot her faculty nenber who was new to t he Acadeny
who served as chair, and (as a non-voting nenber) the acting
athletic director. The mandate of the selection commttee
was not to make the actual selection, but to nake a
recommendati on on the top candidates so that the hiring
authority, in this case Dean Barlow, could nake the final
deci si on.

Dean Barlow testified that given President Leonard Tyler’s
experience and interest in athletics, he would not nmake a
final decision on hiring an athletic director wthout
consulting the president.

The Acadeny received 10 applications for the position and

i nterviewed six people, four of whomwere interna

candi dates. The selection comrttee conducted interviews of
the six candidates in early June. Prior to the interviews,
t he Human Resources Departnent revi ewed and approved the
speci fic questions the selection commttee would ask the
candi dates. The conmmttee did not ask any questions that
had not been authori zed.

M. Janmes Dyer was one of the candidates interviewed. For

t he previous el even years he had been the assistant director
of athletics for operations at the University of Maine in
Orono. He had a substantial anmount of coachi ng experience
prior to that. The subject of M. Dyer’s current or
expected salary did not conme up, nor was there any

di scussi on about housing at this time. After the interview,
M. Murphy, the acting athletic director, showed M. Dyer
around the canpus. During this tour, M. Mirphy shared with
M. Dyer his concerns about the insufficient funding of the
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13.

At hl eti c Departnent.

On June 9, 2004, the selection commttee sent a neno to
President Tyler, Dean Barlow, and M. Gene Myers (the human
resources director at the tinme) with its unani nous
recommendation that M. Dyer be hired. The nenbo went on to
say:

2. During the course of interview ng candi dates,
the commttee noted the foll owi ng concerns shared
by many nmenbers of the athletic departnment which
we would like to bring to your attention:

a. The job description posted for the
position of athletic director does not
adequately describe the duties required of
the job. Specifically, it does not delineate
that the Athletic Director will be required
to coach and teach, but sinply says that
those duties “may be assigned.”

b. The salary listed does not appear to be
adequate, as it will place the new Athletic
Director 39 anpbng all Athletic Departnent
personnel, when the position would, by definition,
command that he or she be paid the highest salary
wi thin the departnent.

c. To anplify “a” and “b” above, it would
appear to the conmttee that additional
conpensation is warranted for the position,
since it will definitely require the Athletic
Director to coach and teach, as well as
manage the Athletic Department. |If the

adm ni stration expects the Athletic D rector
to coach, then additional financial
conpensati on shoul d be offered.

3. Wiile Maine Maritime Acadeny’s Athletic
Departnment is undergoing a period of transition,
it is by no neans “broken.” The commttee inter-
viewed a majority of the athletic departnent
staff, all of whomvoiced their earnest desire to
support the new Athletic Director and do whatever
it takes to make Maine Maritine athletics
successful. Nonetheless, it is apparent to the
committee that the Athletic Departnent is in need
of additional financial resources. The conmttee
recommends that the school admi nistration do
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14.

15.

16.

17.

18.

whatever it can to preserve, if not enhance,

funding for the Athletic Departnent.
It was very unusual for a selection commttee to offer
opi ni ons on managenent or funding issues. The practice had
al ways been for the conmittee sinply to nake a reconmen-
dation for hire and identify its second choi ce.
On June 10, 2004, President Tyler sent an e-mail to Dean
Bar | ow st ati ng:

Gene [Moyers] will be talking to you about neeting
with the candidate for the AD's job. The issues

t hat shoul d be di scussed include salary (our
initial offer to himw Il be considerably |ess
than he currently makes), you should also talk
about a coaching responsibility for him(his
background is in soccer, but he mght be able to
assist in that or another sport, or take on the
head coaching responsibility of |acrosse, or golf,
or possibly wonen’s soccer, which then mght free
up Craig to help out in sonme other area, possibly
fund raising). Keep ne inforned by e-nail.
Thanks, Len

A short time later, M. Myers sent an e-nail to Dean Barl ow
setting up a neeting with M. Dyer for the follow ng
Thursday. He indicated that Dean Barl ow shoul d di scuss the
athletic programwi th himand that he would review the
salary and benefits information with him

M. Dyer’s first contact with the Acadeny follow ng his
initial interview was a tel ephone nmessage fromthe chair of
the selection commttee saying that he was the top choice of
the commttee and that he woul d be contacted by the Human
Resources Departnment to set up another interview Later, he
received a call fromM. Gindle in the Hunman Resources
Department and they set up a neeting for June 17, 2004.

On Thursday, June 17, 2004, M. Dyer returned to the canpus
for a neeting wwth R chard Ericson, MV s vice president for
adm ni stration and finance, Dean Barl ow and M. Moyers.

It was at this neeting that M. Dyer first |earned that the
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19.

20.

Acadeny never hired anyone at a rate above the initial step
of the pay grade, regardless of the years of experience the
candi date possessed. M. Dyer was quite surprised by this
information, and inforned the others that the pay was
considerably less than his current salary at the University
of Maine. He did not provide any other details concerning
his salary nor did they ask about it. At sonme point after
M. Dyer indicated that the starting salary of pay range 26
was “considerably less” than his current salary, one of the
t hree Acadeny managers at the interview indicated that they
were going to be reviewing the job to see if a change in pay
grade was warranted. Al though no one who testified could
remenber what was said specifically, there is no doubt that
t he managers indicated to M. Dyer that his concerns woul d
be taken into account.

At this same neeting, M. Dyer raised sonme concerns he had
regarding the athletic programat the Acadeny, including a
need to inprove the amount of athletic training provided, to
i ncrease the administrative support for wonen’s athletics,
and to inprove funding through greater devel opnment efforts.
He indicated that he felt it was inportant for the athletic
director to be present at athletic events both to provide
oversight for the departnment and to show support for the
coaches and teans. He asked if there were any place he
could stay in times of inclement weather or on particularly
|ate nights, as the conmute to his home in Bangor was | ong.
It is not clear if any of the Acadeny managers responded
specifically to the concern about housi ng.

Housing is an inportant issue at Maine Maritinme Acadeny, as
the price of housing in and around the coastal comunity of
Castine is quite high. The Acadeny has a nunber of rental
housing units that are available to certain Acadeny

enpl oyees. The Acadeny adopted a “Rental Housing Policy”
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21.

22.

23.

effective July 1, 2000. The policy requires the future

i ncunbents of certain specified positions to live wwthin 25
mles of Castine due to the nature of the responsibilities
of those particular jobs. The positions listed include, for
exanpl e, the commandant of m dshi pnen, the director of
public works, the training vessel master, and the director
of safety and security, but does not include the director of
athletics. The listed positions are given top priority for
use of MVA-owned rental housing. |If not all of the units
are taken by the listed positions, the units are avail able
to other new Acadeny enpl oyees for a maxi num of two years.
The Acadeny sets the rental rate at the | ow end of the

mar ket rate and requires each enpl oyee-tenant to sign a

| ease. The rental anmount is deducted fromthe enployee’s
paycheck

Not long after the policy was issued, the Union filed a
prohi bited practice conplaint in which it alleged that the
Acadeny hired an individual for the comandant of m dshipnen
position and provided himfree housing. At the tinme, that
position was in a bargaining unit. The conplaint was

wi thdrawn and the parties were able to negotiate a
resolution. |In 2003 this Board issued a decision that the
commandant was essentially a vice president and therefore
excluded fromthe bargaining unit.

An additional type of acconmmpdati on avail abl e at the Acadeny
is rooms on the third floor of Leavitt Hall. These roons
are used for various purposes, such as for trustees on
canpus to attend neetings, visiting prospective students,
and sonetines for housekeeping or food service workers when
a major stormis forecast. Arrangenents for the use of

t hese roonms are made during the day at one of the

adm ni strative offices.

| medi ately after nmeeting with M. Dyer, the three Acadeny
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24.

25.

managers (Myers, Barlow, and Ericson) pulled out the 2002
director of athletics job description and reviewed it. They
altered the job description by changing the statenent “May
be assi gned teaching or coaching responsibilities by a
supervisor” to “Perforns teaching and coachi ng responsibil -
ities as assigned by a supervisor.” The intent was to nake
it clear that coaching was an expectation of the job, not
nmerely a possibility. Oher than switching the order of the
final two itens,? they nade no other revisions to the job
descri ption.

The Acadeny uses what they refer to as a nodified Hay System
for anal yzing various factors for any given job in order to
determ ne the appropriate pay scale. This system has been
used for many years by the Human Resources Departnent for
positions in both the adm nistrative staff unit and the
classified bargaining unit. The specific factors and their
relati ve weight are: know edge and skills (36%; nental and
visual effort (8% ; physical effort (8% ; responsibility for
cost control (8% ; responsibility for others: injury (8%,
supervision (8%, and sensitive information/records (8% ;
wor ki ng conditions (8% ; responsibility for external and
internal relations (8%. A matrix is used to determ ne the
nunber of points for each factor based on the degree that
factor conmes into play for the job being evaluated. The
points are total ed and a higher total corresponds to a

hi gher pay grade.

The three nmanagers considered the change in the job descrip-
tion meki ng coaching a requirenent or expectation of the job
rather than just a possibility to be a significant change.

’There was al so a change in the wording of the fund-raising duty,

adding the word “oversight” to the responsibility. There was no
testinony offered regarding this change.
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26.

27.

M. Ericson testified that it “would change perhaps the
background and previ ous experience of any person sel ected
for the position.” Consequently, they increased the

“know edge and skill” factor fromthe seventh degree to the
ei ghth degree. This resulted in an additional 36 points.

In addition, they increased the “responsibility for cost
control” factor froma fourth degree to a fifth degree.

They did this after |ooking at other positions in the
Athletic Departnent and at the Acadeny as a whole. They
concl uded that because the athletic director had
responsibility for a budget of close to a mllion dollars,
this factor was underrated. The change in the cost control
factor resulted in an additional 10 points. As a result of
this reevaluation, the total nunber of points for the
director of athletics position increased from554 to 598,
whi ch noved it fromrange 26 to range 29.

The neeting of M. Myers, Dean Barlow and M. Ericson to
review the job descriptions and the Hay Systemfactors did
not | ast very |long, perhaps an hour or an hour and a half.
Dean Barlow and M. Ericson left the neeting know ng that
the total points for the job had increased and understandi ng
that it would result in a higher pay grade for the position,
al t hough they did not know which pay grade.

| medi ately followi ng the neeting, M. Myers determ ned
that the revised director of athletics job belonged in pay
grade 29 based on the increased points. This decision was a
straightforward application of a chart translating points
directly to pay grade. M. Myers initiated the paperwork
necessary to finalize an offer of enploynment to M. Dyer.
The “Human Resource Action Notice” was signed by M. Myers,
M. Ericson and Dean Barlow on that same day, June 17, 2004.
It indicated the annual conpensation was $55, 458.29 and at
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28.

29.

30.

31.

32.

pay grade 29, step A

During the sane neeting in which the three managers

di scussed the job description, they al so discussed the
housi ng issue. After M. Dyer left the neeting on the 17'",
t he managers decided to provide an apartnment in the Capstan
building for his use at no cost to him

The Capstan building has three apartnments. The first fl oor
has two apartnments: one in the back and a | arger one at the
front of the building. There was no evi dence presented on
the previous use of either the front apartnment or the back
apartnent. The apartnent on the second floor housed the
Athletic Departnent interns. The interns are recent coll ege
graduates interested in gaining sone coaching experience.
The Acadeny provides room and board and very |ow pay in
exchange for this experience. The rent for this apartnent
is charged to the Athletic Departnent’s budget.

The interns were sonething of a problem The Acadeny had

di scovered that some interns continued to stay in the apart-
nment beyond their period of enploynment. |In addition, there
had been a nunber conplaints of drinking, noise and general
rowdi ness. The managers thought that the presence of a
responsi ble adult in the building would bring sonme order to
the situation. They viewed the use of one of the apartnents
by M. Dyer as a convenient solution to the problem

The Human Resources Action Notice conpleted on June 17

2004, indicated that Acadeny housing in the Capstan buil di ng
front apartment was being provided at no charge to M. Dyer.
At this time, President Tyler was aboard the training vessel
for part of the annual cruise, but he was able to receive
e-mails. On June 18, 2004, his secretary sent himan e-nai
in which she wote “Gene Moyers had a very good neeting with
the Athletic Director candi date yesterday. He nmade as high
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33.

34.

35.

36.

an offer as he could and expects to hear back fromthe
candi dat e next week.”

Sonetinme after the neeting on the 17", Dean Barlow | eft a
voi ce nessage for M. Dyer asking himto delay a decision
until after he had a chance to neet with President Tyler
when he returned fromthe cruise. Dean Barlow testified
that M. Dyer’s concerns were not just the commute and the
sal ary, but also included the resources that were necessary
in the Athletic Departnment. Dean Barl ow thought it was
inmportant for M. Dyer to have a chance to discuss these
concerns with the president.

M. Dyer responded to Dean Barlow s voice-nmail nmessage with
an e-nmail nessage sayi ng:

| must admt that | have conflicting enptions as |
t hi nk about the job offer. On the one hand,

woul d wel cone the chal l enge and am excited about
the possibilities to nake a positive contribution
to MVAL On the other, | wonder about the

| ogi stics of the cormmute and the decline in
conpensat i on.

As you requested, | amwlling to delay a final
decision until President Tyler returns fromthe
cruise. | will be in Connecticut for a wedding

this weekend, returning late in the day on Monday.

You may contact me on Tuesday so that we can

attenpt to reach a resol ution
Dean Barl ow responded to M. Dyer by e-mail setting up an
appointnment with himself and President Tyler for the
foll owi ng Tuesday norning, June 29, 2004.
M. Dyer testified that he did not |earn that the salary had
been increased until his neeting with President Tyler on
June 29, 2004. At that neeting, President Tyler explained
that the job had been adjusted and that the offer was as
hi gh as he could go due to the agreenent with the Union.
They al so di scussed the concerns about the Athletic
Departnment that M. Dyer had first raised in the neeting on
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37.

38.

39.

40.

41.

the 17" of June.

President Tyler and the Acadeny’s director of operations
showed M. Dyer the Capstan building. M. Dyer testified
that the interns’ apartnent |ooked |ike sonething out of
“Ani mal House” or a sloppy fraternity room For sone
reason, they were unable to |look at the front apartnent in
Capstan, but | ooked at the back apartnment instead. M. Dyer
said that the back apartnment was rather shabby and in need
of some mai nt enance.

M. Dyer returned to the canpus for a third tine a couple of
days later wwth his wife. They net with President Tyler and
were shown the front apartnent, which had newer appliances,
and was in better condition and | arger than the back

apart ment .

M. Dyer called President Tyler on July 4, 2004, to accept
the job. On July 13, 2004, M. Dyer signed the fornmal
acceptance letter which specified an annual sal ary of

$55, 458. 29 and st at ed,

In that the MMA Athletic Director is

responsi bl e for overseeing the Athletic Interns,

(who are housed in the Capstan apartment house)

the Departnent will be provided with an additional

apartnent (Capstan/Front) in that building for

your use in that capacity.
John Fl oyd, as the chief Union steward, received a copy of
the new job description of the director of athletics
sonmetime in md- to late July. This was the first notice
the Union had that the job had been reeval uated and assi gned
a new pay range. M. Floyd learned that M. Dyer had been
hi red when soneone called himto tell himthey had seen it
reported on the tel evision news.
The Enpl oyer had never reevaluated or reclassified a job
after it had been advertised or after candi dates had been

i ntervi ewed.
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42. M. Myers’ enploynent with the Acadeny ended in August of
2004.
DI SCUSSI ON
The issue presented is whether the Enpl oyer’s conduct in

changing the starting salary for the director of athletics
position and providing the Capstan apartnent to the new athletic
director anpbunted to a failure to bargain in good faith in
violation of 26 MR S. A 81027(1) (E) and whet her that conduct
further violated 81027(1)(A). There is no dispute that the
Enpl oyer changed the starting salary for the position and
provi ded an apartnment as part of the offer of enploynent to the
new athletic director. There is also no dispute that the
Enpl oyer did not notify the Union of these changes and provide it
with an opportunity to bargain. The dispute centers on whether
the Enpl oyer’s actions violated the Act.

Once a union becones certified or recogni zed as the
bar gai ni ng agent, the enployer is obligated to bargain solely
with that union over the terns and conditions of enploynent for
enpl oyees in that unit. 26 MR S. A 81025(2)(B) (the certified
union is “the sol e and exclusive bargaining agent for all of the
enpl oyees in the bargaining unit"). This principle of
exclusivity, found in all of Maine' s collective bargaining
statutes as well as the National Labor Rel ations Act, “exacts the
negative duty to treat with no other.” Medo Photo Supply Corp.
v. NLRB, 321 U S. 678, 684 (1944), quoted in MSEA v. Bangor
Mental Health Inst. (BMHI) and State of Maine, No. 84-01, at 7
(Dec. 5, 1983). Bypassing the bargaining agent, either by making

a unilateral change in a mandatory subject or by direct dealing,

is a failure to bargain in good faith in violation of 81027(1)(E)
because it is equivalent to an outright refusal to bargain.

MSEA v. State of Maine, Bureau of Alcoholic Beverages, No. 78-23
(July 15, 1978) (“a public enployer's unilateral change in a
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mandat ory subj ect of bargai ni ng underm nes negoti ations just as
effectively as if the public enployer altogether refused to
bargain over the subject”), aff’d State of Mii ne, Bureau of

Al coholic Beverages v. M RB and MSEA, 413 A 2d 510 (Me. 1980) and
MSEA v. BMHI, No. 84-01, at 6, citing Farm Crest Bakeries, 241
N.L.R B. 1191, 1196-97 (1979) (It is a “venerable principle of

| abor law that an enployer acts in bad faith and violates the

Act by dealing directly with its represented enpl oyees concerni ng
their working conditions). Furthernore, negotiating with anyone
ot her than the bargai ning agent is “subversive of the node of

col | ective bargaining which the statute has ordained . . . [and]
is therefore an interference with the rights guaranteed by
Section 7 and a violation of Section 8(1) of the Act.” Medo
Photo Supply Corp. v. NLRB, 321 U.S. at 684, quoted in MSEA v.
BMHI , No. 84-01, at 7; see also Allied Signal, Inc., 307 NLRB
752, 753 (May 29, 1992) (“an enployer who deals directly with its
uni oni zed enpl oyees or with any representative other than the

desi gnat ed bargai ni ng agent regarding ternms and conditions of
enpl oynment violates Section 8(a)(5) and (1)”). Accord, Teansters
v. Town of Fairfield, No. 94-01, at 54 (Cct. 1, 1993) and
Teansters v. Aroostook County Sheriff's Dept., No. 92-28, at 24
(Nov. 5, 1992).

In the present case, the Enployer’s arguments are nunerous

and varied: It argues that its conduct was not inproper because
it was consistent with past practice; that the changes it made
were pronpted by the meno fromthe selection conmmttee and not by
any discussions with M. Dyer; that it did not bargain with

M. Dyer; and that because M. Dyer was not an enployee at the
time of the conpl ai ned-of conduct, the Union was not his

bar gai ni ng agent. The first and | ast of these argunents can be
di spensed with in short order because they concern | egal
argunents not relevant to this case; the other two will be dealt
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with in Iight of the evidence presented.

The Acadeny argues that it has not violated the | aw because
its action in changing the salary was consistent with the estab-
lished practice for creating new positions, or, alternatively,
for revising vacant positions. Wether it was creating a new job
or revising an existing job in accordance with past practice
m sses the point: The question is not whether the change was
consistent with past practice but whether the change was made
unilaterally. |If the change was not unilateral and the
i ndi vi dual or organization that the Enpl oyer was negotiating with
was not the bargaining agent, then the | aw was viol ated. Past
practice may be rel evant when the charge is a unilateral change,?
but it is not relevant when the action conplained of is dealing
with an individual or an entity other than the bargaining agent.
To decide this case on the basis of consistency with past
practice would skirt the central question of the case--that is,
whet her the Enpl oyer violated the | aw by bargaining with soneone
ot her than the bargai ni ng agent.

The Acadeny argues that there can be no viol ation because
M. Dyer was not an enpl oyee when the job was reeval uat ed.

Again, this msses the point that the conplaint alleges a failure
to bargain with the Union about wages and benefits of a new hire.
M. Dyer’s status is irrelevant to the question of whether the
Enpl oyer had a duty to bargain with the Union about those
subjects. The Enpl oyer has an obligation to bargain about issues
concerning applicants if those matters “vitally affect” the terns

3Consi stency with past practice is an exception to the rule that
a unilateral change in a mandatory subject of bargaining constitutes a
refusal to bargain. See MSEA v. State of Maine, No. 78-23, at 4,
(July 15, 1978); and AFUM UMPSA, and MIA v. University of Maine, Nos.
82-15, -16 & -22, at 7 (Sept. 27, 1982). The record shows that the
Enpl oyer had never reeval uated a position or revised and recl assified
a vacant position after the job had been posted and candi dates inter-
vi ewed, such as occurred in this case. The Enpl oyer’s argunment based
on past practice therefore would fail even if it were rel evant.
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and conditions of unit enployees. Star Tribune, 295 NLRB 543,

546-7 (1989)* (pre-enploynent drug and al cohol testing is not a
mandat ory subj ect of bargai ni ng because testing of applicants
does not “vitally affect” unit enployees). The wages offered to
applicants are the wages paid to newy hired enpl oyees and are

t hus mandatory subjects. Mnterey Newspapers, Inc., 334 NLRB
1019, 1020 (2001); St. Vincent Hospital, NLRB Div. of Judges,

Aug. 4, 2004 (Cracraft, ALJ) (signing and rel ocation bonuses paid

to applicants is a nmandatory subject of bargaining).

We now turn to the question of whether the conduct of the
Enpl oyer in communicating with the applicant constituted
bar gai ning with soneone ot her than the bargai ni ng agent over the
terms and conditions of bargaining unit enployees. The Enpl oyer
first argues that it did not bargain directly with M. Dyer, but
that it was responding to the recommendati ons of the selection
commttee when it revised the job and reassigned it to pay range
29. The Enpl oyer points out that the issues were brought to the
attention of the selection commttee by the four internal
candi dates who were interviewed, not by M. Dyer. The Enployer
clainms that the decision to reexam ne the position was underway
on June 10, when President Tyler sent an e-mail to Dean Barl ow.
W find that e-mail to be ambi guous, at best. The statenent that
“our initial offer to himw Il be considerably |ess than he
currently makes” is hardly the expression of Tyler’s *“inmmedi ate
resolve to address the [Commttee’s] recommendati ons” that the
Enpl oyer contends. (MVA brief at 10). |In spite of the
Enpl oyer’ s assertions, there is no evidence in the record to
indicate that the president’s e-mail was intended or interpreted

‘See Allied Chemical & Alkali Wrkers v. Pittsburgh Plate d ass,
404 U. S. 157, 179 (1971) (adopting the NLRB's “vitally affects” test
but hol ding that health insurance plan for retirees was not a
mandat ory subj ect of bargai ni ng because any effect on unit enpl oyees
was “specul ative and insubstantial at best”).
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as a direction to reexam ne the position.

The record provides anple support for our conclusion that
t he Enpl oyer’s conmunication with M. Dyer pronpted it to change
the wage for the athletic director position. On June 17, the
Enpl oyer presented the offer at range 26, step A and expl ai ned
that they could not go above step A, regardless of his extensive
experience. Wen he expressed his dismay, they indicated that
they were going to be looking at the job again. The inference is
clear: |If M. Dyer had been satisfied with the salary as
initially presented, the Acadeny woul d not have proceeded with
the reevaluation. There is no other rational explanation for the
Enpl oyer’s action: They nmade a verbal offer at range 26, step A
M. Dyer was surprised and di smayed, and he stated that it was
“considerably less” than his current salary. It was not until
that point that the Enpl oyer responded by stating that they would
be taking another | ook at the job description and pay range.

If the decision to reexam ne the position “was underway on
June 10" as the Enployer argues, one would expect to see sone
evidence in the record to support this. There are a nunber of
t hi ngs that the Enpl oyer could have done that would give sone
credence to their argunent that they were acting unilaterally in
response to the selection commttee’s recommendation. Cearly,
if they had reevaluated the job before neeting with M. Dyer, the
Enpl oyer’ s argunment woul d be nore credible.®> Simlarly, even if
t he Enpl oyer had not reevaluated the job before the June 17
neeting with M. Dyer, they could have told himthat they were
pl anni ng a reeval uation, but had not had the chance to do so.

°If, in fact, the revised job description would conceivably
change the type of candidate selected, as M. Ericson testified, then
a different job description would al so probably attract other
candi dates as well, particularly with such a significant change in
starting salary. The Acadeny did not, however, re-advertise the
position after meking the changes.
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If it really was their plan to reeval uate, no purpose woul d be
served by making an initial offer M. Dyer at the |ower pay
grade. The purpose of making the offer was to solicit a
reaction.

The Enpl oyer clains in its brief that the managers invol ved
sinply did not have the chance to neet wth each other to | ook at
the job before they net with M. Dyer on the afternoon of
June 17, 2004.° Again, the question should be why the Enpl oyer
failed to notify the Union, not why the Enployer was not able to
reeval uate the position before neeting wth M. Dyer. There is
no evi dence that the Enployer notified the Union that a change
was being contenplated prior to the change bei ng made on June 17.
As the Law Court noted in Gty of Bangor v. AFSCME, affirm ng the
Board’'s decision interpreting the Minicipal Public Enployee Labor

Rel ati ons Law:

: Concomtant with the characterization of a
subject as wthin the duty to negotiate is a duty of
the enpl oyer to notify the union to provide it with an
opportunity to bargain over it. The failure to do so
viol ates 8964(1)(E).

Cty of Bangor v. AFSCME, 449 A .2d 1129 (Me. 1982) (citation
omtted). The sanme principle applies under the University Act.

The Enpl oyer al so argues that the discussions with M. Dyer
were not bargaining and therefore no violation occurred. In
support of this argunent, the Enployer points out that the
parti es never discussed a salary increase, in either specific or
general ternms. Wiile it is true that M. Dyer never inforned the
Acadeny of his salary at the University of Maine, that is not the
sanme thing as saying that the managers involved had no i dea how
much noney M. Dyer nade. He was enpl oyed at another public
hi gher education institution |ocated only an hour or so from
Mai ne Maritime Acadeny. President Tyler, who had a strong

®We note there is very little evidence supporting this argunent.
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connection to athletics, gave sone indication that he knew about
the market for athletic directors when he noted in his June 10
e-mail that the initial offer would be nmuch |l ess than Dyer’s
current salary. The fact that sal ary needs or expectations were
not di scussed directly does not negate the evidence that the
Enpl oyer negotiated with M. Dyer

Simlarly, the Enpl oyer argues that because there were no
express give-and-take negotiations before M. Dyer accepted the
j ob, the Enployer’s sinple discussions with the applicant were
not “bargaining.” W have previously observed that the fact that
an enployer “did not ‘bargain’ with the [enpl oyees] in the
traditional sense of exchangi ng proposal s and maki ng conprom ses
back and forth is of no consequence.” MSEA v. BMH , No. 84-01,
at 8 (nmeeting with shift nurses to resolve a shift coverage

probl em was direct dealing regarding hours of work). In many

si tuations, conmunications between the parties are as subtle as

faci al expressions and body | anguage. In this case, we concl ude
that the Enpl oyer was bargaining with M. Dyer: It solicited a

response fromhimby making the | ow offer, then responded to his
di smay by changing the starting salary for the position. Al of
this occurred without notice to the Union and an opportunity to

bar gai n.

W also find that the subsequent exchanges denonstrate
continued bargaining. Dean Barlow called M. Dyer and left a
message asking himto delay his decision until after he had a
chance to speak with President Tyler. M. Dyer responds by
e-mail that he would hold off on his decision on the job offer.
He again nentioned his concern about “the |ogistics of the
commute and the decline in conpensation.” He said he would be
avai l abl e the followi ng week “so that we can attenpt to reach a
resolution.” Cdearly, these words indicate an expectation that
his concerns woul d be addressed by an inproved offer. Wen they
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next net, the Enployer offered hima higher salary as well as the
apartnment. In light of these exchanges and actions on the part
of the Enployer, we conclude that the Enployer did not act
unilaterally in changing the job description and pay range for
the director of athletics position. On the contrary, the
Enpl oyer negotiated directly with M. Dyer regarding the terns
and conditions of his enploynent in violation of 26 MR S. A
81027(1)(E) and (1) (A).

Wth respect to the housing issue, the Enployer argues that
t he Capstan apartnent was not a benefit because it was not
provided to M. Dyer as an individual, but was provided to the
Athletic Departnent. The Enployer’s stated goal was to provide
sonme supervision of the athletic interns and to have the
apartnent available for others to use, such as visiting coaches
and prospective students. The Enployer also clains that there
was never an intent that M. Dyer would use the apartnent as a
per manent place of residence. There was no testinony, however,
that the apartnment had ever been used to house visiting coaches,
or visiting applicants, or that anyone else in the departnment had
ever stayed there in order to provide a noderating influence on
t he behavior of the interns. The appointnent letter, the only
docunent describing this benefit, gives no indication that anyone
ot her than M. Dyer would be using the apartnment. Simlarly,
there was no evidence to suggest that M. Dyer was precluded from
using the apartnent as a permanent residence. G ven the absence
of restrictions onits use, we fail to see how the provision of
the apartnment to the Athletic Departnment for the director’s use
is any different than providing it directly to M. Dyer.’
Simlarly, we do not consider the free and unrestricted use of

"This arrangenent coul d sinply be an accounting conveni ence,
enabling the Athletic Departnment to be charged for the rent, as it is
charged for the rent of the interns’ apartnent.
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t he Capstan apartnent to be conparable to the occasi onal and
tenporary use of the roonms in Leavitt Hall that are available to
all enpl oyees, as the Enpl oyer contends.

In the present case, it is clear that the provision of
Enpl oyer - owned housi ng at reduced rents is a mandatory subject of
bargaining as it “materially and significantly affects” a termor
condition of enploynent, especially for those whose proximty to
the canpus is a requirenent of the job. See AFUM UMPSA and MIA
v. Univ. of Maine, Nos. 82-15, 82-16 and 82-22, at 10 (Sept. 27,
1982) (hol ding that parking fees was a mandatory subject but fees

for athletic | ockers available to enpl oyees and the public was
not). See also |IAMDistrict Lodge #4 v. Town of Wscasset, No.
03-14, at 6-7 (Feb. 23, 2004) (holding that established practice
of allow ng enployees to work on their vehicles in the town

garage after work was a mandatory subject of bargaining). The
Enpl oyer admits in its brief that “Housing can be a sensitive

i ssue on canpus when faculty desire to live near canpus in
reduced rent houses” (Brief at 14), because “affordabl e housing
in the Castine area is scarce.” (Reply Brief at 9).8 The

Enpl oyer has negotiated with the Union over problens concerning
avai | abl e housi ng and has a policy on Enpl oyer-provided rental
units. The policy gives preference for housing at reduced rent
to certain jobs whose duties necessitate |iving near the canpus.
Providing a free apartnment to M. Dyer was a change in benefits
and the Enpl oyer had a duty to notify the Union and provi de an
opportunity to bargain. Failure to do so constituted a failure
to bargain in good faith in violation of section 1027(1)(E) and
(A .

The evi dence supports our conclusion that the Enpl oyer

8The Enpl oyer’s own Human Resources Action Form which is used to
establish the pay and benefits of an individual new enpl oyee, lists
housing along with other benefits |like health insurance and life
i nsurance. Conp. Ex. #13.
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decided to offer this housing benefit to M. Dyer in direct
response to his request for such an acconmodation. There is no
evi dence that the Enployer had considered offering this type of
benefit prior to that discussion. Once M. Dyer raised the

subj ect, the Enployer was able to cone up with an offer of free
housing in the Capstan apartnent that satisfied his request. The
fact that this arrangenent provided a benefit to the Enpl oyer as
wel | does not affect our analysis, as it does not dimnish the
val ue of the benefit to M. Dyer. In taking this action, the
Enpl oyer bargained directly with M. Dyer in violation of the
Act .

Havi ng concl uded that the Enployer violated section
1027(1)(E) and (A) of the Act, we nust now consider the approp-
riate remedy. The Union requests a cease and desi st order, an
order to post notices in the Enployer’s work sites, and an order
that the Enpl oyer rescind the changes nmade to the athletic
director position and bargain with the Union over any proposal to
change the existing terns and conditions of bargaining unit
enpl oyees. The Union al so requests attorneys’ fees, which we
must deny because we have no statutory authority to award
attorneys’ fees.

W concl ude that the nost appropriate remedy in the
circunstances of this case is to issue a cease and desi st order
and to require the parties to bargain over the change to the pay
of the director of athletics and the provision of the Capstan
apartnent while naintaining the status quo for a finite tine.

We conclude that the maximumtime in which to all ow bargaining
over these issues should extend only to the begi nning of the next
academ c year. |If the parties are unable to cone to an agreenent
on the pay issue by the beginning of the next academ c year (that
is, the start of the school year in August, 2006), the pay for
the director of athletics nmust be changed to the | evel he would
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be earning had he started his enploynent at pay grade 26, step A
and received normal progression in pay. |If the parties are
unable to cone to an agreenent on the Capstan apartnent or sone
ot her housi ng accommodation for the director of athletics, the
housi ng available to himnust be conparable to that available to
other unit enployees. W wll require the Enployer to post the
attached notice for 30 days.

Thus, we deny the Union’s request that we order the Enployer
to i mrediately rescind the changes made to the director of
athletic’'s pay range. W think such an order woul d have the
effect of penalizing the athletic director for the wong
commtted by the Enployer. The Enpl oyer has conmitted a serious
violation of the law in bypassing the Union on these matters.

It is essential that the Enployer conply with its statutory
obligations and respect the statutory rights of its enpl oyees.
We have fashioned this order to remedy the Enployer’s violation
of the Act, not to penalize the director of athletics.

ORDER
On the basis of the foregoing findings of facts and
di scussion and by virtue of and pursuant to the powers granted to
t he Mai ne Labor Rel ations Board by the provisions of 26 MR S. A
81029, it is hereby ORDERED

Respondent Maine Maritime Acadeny and its representatives and
agents shal |

1. Cease and desist fromnegotiating directly with any
applicant or enployee in any classification in a

bar gai ni ng unit represented by the Maine State

Enpl oyees Associ ati on over any mandatory subject of

bar gai ni ng.

2. Cease and desist frominterfering with enployees in

the free exercise of their rights to voluntarily join
formand participate in the activities of organizations
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of their own choosing for the purposes of representa-
tion and coll ective bargaining.

3. Take the affirmative action designed to effectuate
t he purposes of the Act of neeting with the Maine State
Enpl oyees Association for the purposes of negotiating
the salary of and any housing provided to the director
of athletics wthin ten days of receipt of this order.
The parties nay neet beyond the ten-day period if

mut ual | y agreeabl e.

4. Maine Maritime Acadeny shall post for thirty (30)
consecutive days copies of the attached notice to

enpl oyees which states that the Acadeny will cease and
desist fromthe actions set forth in paragraphs one and
two and will take the affirmative action set forth in
par agr aphs three, four, five and six.° The notice nust
be posted in conspicuous places where notices to
Acadeny enpl oyees are customarily posted, and at al

ti mes when such enpl oyees customarily performwork at

t hose places. Copies of the notice nust be signed by
t he Acadeny president prior to posting and nust be
posted i medi ately upon recei pt. The president mnust

t ake reasonabl e steps to ensure that the notices are
not altered, defaced, or covered by other materials.

5. If Maine Maritinme Acadeny and the Miine State

Enpl oyees Association are unable to cone to an
agreenment on the pay for the director of athletics
position by the beginning of the 2006-2007 academic
year, it is hereby ORDERED that the pay for the

i ncunbent should revert to what it woul d have been had
he been hired at pay range 26, step A and experienced
normal progression in pay. This change nust be
effective at the start of the 2006-2007 academ c year.
| f Maine Maritinme Acadeny and the Mai ne State Enpl oyees
Associ ation are unable to cone to an agreenent on the
housing, if any, provided to the director of athletics
by the begi nning of the 2006-2007 academ c year, it is
her eby ORDERED t hat the housing avail able to hi m nust
be conparable to that available to other unit

enpl oyees.

°ln the event that the Board's Decision and Order is appeal ed and
is affirmed by the Maine Superior Court, the words in the Notice
"Posted by Order of the Miine Labor Relations Board" shall be altered
to read "Posted by Order of the M ne Labor Rel ations Board, affirmed
by the Mine Superior Court."
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6. The Acadeny president or the Acadeny’s vice
presi dent of adm nistration and finance nust notify the
Board by affidavit or other proof of the date of

posting and of fi nal

Dat ed at Augusta, Mi ne,

The parties are advi sed of
their right to seek review
of this decision and order
by the Superior Court by
filing a conplaint pursuant
to 26 MR S. A 81029(7) and
in accordance with Rule 80C
of the Rules of Cvil
Procedure within 15 days of
the date of this decision.
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conpliance with this order.

this 31st day of January, 2006.

MAI NE LABOR RELATI ONS BOARD

/s/
Jared S. des Rosiers
Alternate Chair

/sl

Karl Dornish, Jr.

Enpl oyer Representative
/sl

Robert L. Piccone
Al ternate Enpl oyee
Representative



NOTI CE TO EMPLOYEES

POSTED BY ORDER OF THE MAI NE LABOR RELATI ONS BOARD

AFTER HEARI NG THE PARTI ES EVI DENCE, THE MAI NE LABOR RELATI ONS
BOARD CONCLUDED THAT WE HAVE VI OLATED THE LAW AND ORDERED US TO
POST THI'S NOTI CE.  WE I NTEND TO CARRY QUT THE ORDER OF THE MAI NE

LABOR RELATI ONS BOARD AND ABI DE BY THE FOLLOW NG

WE W LL CEASE AND DESI ST from negotiating directly with
any applicant or enployee in any classification in a
bar gai ni ng unit represented by the Maine State

Enpl oyees Associ ati on over any mandatory subject of
bargaining. We will conply with our statutory
obligation to bargain with the Maine State Enpl oyees
Associ ation as the exclusive representative of

enpl oyees in the bargaining units at the Acadeny.

VWE WLL TAKE THE AFFI RVATI VE ACTI ON of neeting with the
Mai ne State Enpl oyees Association within ten days of
recei pt of the Board' s ORDER for the purposes of

negoti ating the salary of and any housing provided to
the director of athletics. W may neet beyond the
ten-day period if mutually agreeable. If we are unable
to come to an agreenent on the pay issue by the begin-
ning of the 2006-2007 academ c year, the director of

athletics pay will be changed to the | evel he would be
receiving had his salary started at pay range 26, step
A and he experienced normal progression in pay. If we

are unable to cone to an agreenent on the housing issue
by the begi nning of the 2006-2007 academ c year, the
housi ng available to the athletic director nust be
conparable to that available to other unit enpl oyees.

WE WLL post this notice of the Board' s Order for 30
consecutive days in conspicuous places where notices to
Acadeny enpl oyees are customarily posted, and at al

ti mes when Acadeny enpl oyees customarily perform work
at those pl aces.

VWE WLL notify the Board of the date of posting and
final conpliance with its Order.

Dat e Leonard Tyl er, President, Maine Maritinme Acadeny

This Notice nust remain posted for 30 consecutive days as required by

Order of the Maine Labor Rel ations Board and nust not be altered,



defaced, or covered by any other naterial. Any questions concerning
this notice or conpliance with its provisions may be directed to:

STATE OF MAI NE
MAI NE LABOR RELATI ONS BOARD
STATE HOUSE STATI ON 90
AUGUSTA, MAI NE 04333 (207) 287-2015

THI'S I'S AN OFFI Cl AL GOVERNVENT NOTI CE
AND MUST NOT BE DEFACED.
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